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Current Topics. 
Legal Aid. 


MvcHu relief will be felt, particularly among solicitors and 
barristers with experience of the present system of legal aid for 
the poor, at the news of the appointment by the Lord Chancellor 
of a committee under the chairmanship of LoRD RUSHCLIFFE 
“to inquire into what facilities at present exist in England and 
Wales for giving legal advice and assistance to poor persons, and 
to make such recommendations as appear to be desirable for 
the purpose of securing that poor persons in need of legal advice 
may have such facilities at their disposal, and for modifying 
and improving, as far as it seems expedient, the existing system 
whereby legal aid is available to poor persons in the conduct of 


| 


! 





litigation in which they are concerned whether in civil or criminal | 


courts.”’ 
AITKEN, the Hon. Mrs. Bickrorp SmitrH, Master BURNAND, 
Mr. F’. J. BuRRows, Miss MABEL Crout, Mr. FELIx E. CROWDER, 
Mr. W. ALAN GILLETT, Mr. G. E. HayNss, Mr. Justice Hopson, 
Mr. R. MoELWyN HuGues, K.C., M.P., Mr. Justice LEwis, 


Mr. S. C. T. LirrLEwoop, Major R. E. MANNINGHAM-BULLER, | 


M.P., Mr. THEOBALD MATHEW, The Hon. A. E. A. NAPIER, Sir 
CLAUD ScuusTER, K.C., Lieutenant-Colonel S. H. SmirH. Lorp 
SouTHWOOD, and Sir BERTRAND Watson. As Mr. GorDON F. 
MUIRHEAD, the Registrar of the Free Legal Advice Centre, 
131, Camberwell Road, S.E.5, wrote to The Times of 22nd May, 
“those who have experience of legal aid for the poor know how 
urgent the need is,” and “there is still a large section of the 
population unable to afford lawyers’ fees.”’ It is wrong that the 
burden, if it is an inevitable one, of providing legal advice and 
assistance for the poor in the courts, should fall exclusively on 
the shoulders of the legal community. It is even more wrong 
that there should be any difference between rich and poor in 
regard to access to the courts and to the best legal advice, for 
it conflicts with that equality before the law which is essential 
to the rule of law, and with the democratic doctrine of Magna 
Carta : ‘“‘ To no man will we sell deny or delay justice.”” If more 
than lip service is to be paid to these principles, the means test 
psychology of approach to the problems of legal aid will have 
to be discarded. It is to be hoped that the new committee 
will have the full benefit of the experience and research of all 
legal aid organisations and persons, both in and out of the legal 
rofession, whose work on this subject in the recent past has 
ed to valuable conclusions. 


Council and Bench. 


A POINT of no minor constitutional importance is made by 
Mr. H. GREGORY PEARCE in a letter to The Times of 25th May, 
under the title ‘‘ Council and Bench.” He wrote that encroach- 
ment by local authorities upon the domain of the bench had 
been in process for a long time, and appeared to call for considera- 
tion. He said that it was a relic of times when justices of the 
peace exercised administrative as well as judicial functions, that 
local authorities were automatically represented on the magisterial 
bench by their presiding members during their period of office. 
In his area six local authorities were represented on the Dartford 
bench, and out of a total of forty-seven magistrates, some of 
whom were on the supplemental list, there were twenty members 
of local authorities. In view of the attitude to encroachment 
referred to above, it was a question for consideration whether one 
branch of administration, which not infrequently appear i before 
the other, either to invoke its powers, or in respect of errors of 
omission or commission, should have such a number of 
‘influential friends at court.’’ It was a principle of our national 
life that judicial and administrative functions ere kept distinct 
and separate from each other, and it would apear that what «as 
_ for the health of the whole should be good for the part. 

e respectfully agree, and would only add that if, as seems 
Possible, many of the additional duties and responsibilities of 
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local authorities are to continue for some time into the peace 
era, we shall need every safeguard to protect our hard-won 
liberties, and the separation of judicial from executive and 
administrative powers is one of them. 


Settlement of Actions. 

AS a sequel to the recent strong statements by the Lord Chief 
Justice and Mr. Justice CHARLES on the subject of solicitors 
settling actions without informing the court under R.S.C., 
Ord. 36, r. 29 (6), the Council of The Law Society, according 
to the May issue of The Law Society's Gazette, attended by 
deputation on the Lord Chief Justice and reminded him that it 
was often impossible for the court to be informed in time for the 
lists to be rearranged, as settlements were frequently arranged 
on the threshold of the court, often on the advice of counsel. 
The Council pointed out that although solicitors were anxious to 
do everything that they properly could to assist the judges and 
the court officials from unnecessary waste of the court’s time, 
it was the duty of solicitors to put their clients’ interest before 
everything else. In reply, the Lord Chief Justice said that he 
had never suggested that a settlement even at the eleventh hour 
was improper, but that if, as had repeatedly happened, solicitors 
had settled an action several days before the trial without 
notifying the appropriate official of the courts so that the list 
could be amended, the solicitors were in danger of being ordered 
personally to pay the costs. Later the Lord Chief Justice made a 
statement in open court to the effect that it must frequently 
happen that a settlement is only arrived at on the morning of the 
day on which the case is to be tried. His previous observations 
were not in any way intended to refer to such cases, unless it had 
been known that there was a likelihood of settlement. As he 
had previously said, unless a strict observance of the rule was 
maintained by parties to cases, inconvenience would be caused, 
and, what was worse, the time of the court would be wasted, 
with the result that litigants would be kept waiting longer than 
was necessary for a decision of their disputes. 


Rural Housing. 

A REPORT issued on 25th May by the Minister of Health (Third 
Report of the Rural Housing Sub-Committee of the Central 
Housing Advisory Committee, H.M. Stationery Office, price 1s.) 
contains a number of proposals for the improvement of rural 
housing. It sets out a planned programme to bring rural housing 
conditions up to the highest possible level in a given period 
of years after the war, and a financial basis for new house building 
in rural areas which will make it possible to give the agricultural 
worker as good a house as the worker in other industries. One 
particularly useful recommendation is that joint committees, 
representing the county and rural councils, with co-opted repre- 
sentatives of organisations concerned with housing, should be 
set up in each county to frame a common policy for improving 
housing conditions. Another is that a thorough and compre- 
hensive survey should be carried out as soon as possible in every 
rural district in England and Wales, to be completed within 
twelve months. On completion of the survey, each rural council 
should draw up a long-term programme of repair, reconditioning 
and provision of new houses, to be carried out within a period 
fixed by the Ministry of Health. On the basis of a minimum 
agricultural wage of 65s. a week, the committee considers that 
the rents of new houses built by local authorities for agricultural 
workers should not exceed 7s. 6d. to 8s., a week, plus rates. 
The report therefore recommends a special Exchequer subsidy of 
such amount as is needed to bridge the gap between the tenant’s 
rent and the economic rent; this subsidy to continue without 
reduction for five years, and to be also payable for houses built 
for agricultural workers by private enterprise. In addition, a 
special Exchequer subsidy should be given to exceptionally 
poor rural districts; this subsidy is mainly intended to meet 
conditions in Wales. The reconditioning grant under the 
Housing (Rural Workers) Acts should be increased at once 


LAW LiBRaRy 








190 


THE SOLICITORS’ JOURNAL 


June 3, 1944 





in view of the rise of building costs. The report, however 
says: ‘‘ One of the most disturbing features of the present 
position is the extent to which the rise in building costs has 
out-stripped the rise in the general cost of living . . . Building 
costs as illustrated by the cost of the war-time agricultural 
cottages are on average nearly double the 1939 level. Unless 
building costs can be brought into line with the general cost 
of living, it will be impossible to carry out a post-war housing 
programme on the scale contemplated. We cannot agree that 
the problem should be met by a reduction in the size and standard 
of the type of house to be built . . . We are accordingly accept- 
ing the present cost-of-living index figure of 30 per cent. above 
the pre-war figure as the level at which stability will be reached. 
How this is to be done is not for us to say, but unless it is done, 
we do not believe that a satisfactory housing programme can be 
carried out.’ Other points made in the report are: ‘* A simpler 
procedure should be devised for consultation with other interests 
concerned in the acquisition of sites. The local planning authority 
should be made responsible for co-ordinating those interests, 
and the housing authority should be under no obligation to 
consult any other body once the approval of the local planning 
authority and of the Ministry of Health has been obtained.” 
“The Minister of Health should require rural housing authorities 
to employ a qualified architect for new housing schemes unless 
satisfied that there are special circumstances making it desirable 
to waive this requirement in a particular case.’’ ‘‘ The small 
builder in rural areas should be encouraged to resume his 
activities to the fullest possible extent after the war.” 


Other Reports. 

THE sub-committee records its full agreement with the Scott 
Committee on the need for radical improvement of rural housing 
conditions after the war. They also endorse their views as to 
the need for the extension of public services such as water, sewage 
disposal, electricity and gas in rural areas, the importance of 
designing new houses in such areas to suit rural rather than urban 

yays of life and of conforming to local traditions in design and 
construction, and of securing the proper representation on housing 
committees of the housewives’ point of view. With regard to 
the Uthwatt Report, the sub-committee points out that there 
is ample evidence that simpler and more expeditious machinery 
for securing housing sites than at present exists would hasten 
rural housing programmes and until such machinery is set up, 
rural housing authorities will be handicapped in securing the 
land they need. On the Barlow Report the sub-committee 
states that rural districts and rural counties are often too poor 
to tackle rural housing and its necessary water supplies and 
sewerage with reasonable efficiency. In the opinion of the sub- 
committee, rural district councils should not discourage the 
placing of small industrial units in their areas so long as they 
are properly controlled by planning, as in the long run the 
admixture of industry with agriculture will improve the rural 
housing services. The report follows sixteen meetings of the 
sub-committee to hear evidence from representative bodies 
and persons, and a number of local investigations. Both the 
first and the second reports have already been implemented, and 
we shall look forward to the full carrying out of the reeommenda- 
tions of the third report. 


Vocational Education. 

THE problems of the rival demands of general and vocational 
education are of special interest to solicitors at the present time 
owing to the needs for post-war recruitment into the legal 
profession. The Headmasters’ Employment Committee of the 
Incorporated Association of Headmasters of Public and Secondary 
Schools in co-operation with the Ministry of Labour and National 
Service, has recently issued a »\ emorandum on Post-war Recon- 
struction so far as it will affect the settlement or re-settlement 
of secondary school boys in industry, commerce or the professions. 
The following are the committee’s chief recommendations : 
(1) The school certificate examination should be retained, with 
such modifications as may appear to be necessary to meet future 
needs. (2) Continued education. In general the ommittee are 
opposed to evening classes on the grounds that this means of 
part-time study entails too heavy a strain, both mentally and 
physically, on the health of young people. Accordingly, the 
‘ommittee consider that where part-time education is necessary 
the right object to aim at is improvement in the day-time system 
of continued education. (3) Vocational education. The © om- 
mittee s view is that secondary education should be essentially 
general and cultural and that up to the age of sixteen years 
vocational education and segregation of pupils are undesirable. 
(4) Vocational guidance. The ommittee favour the giving 
of lectures on careers and addresses on opportunities for local 
employment and allied subjects. They also recommend that 
careers masters should keep in touch with local industries and 
that pupils in their last years of school attendance should be 
given an insight into the general structure of commerce and 


industry and the broad divisions of local trades, the kind of | 


operations they employ and the facilities availabl: for training 
for them. (5) Technical and scientific employment. The com- 


age of admission to apprenticeship should be raised so as to permit 
of the wider apprenticeship of secondary school leavers and 
recommend that premiums for article! pupils and apprentices 
be abolished to ensure a more effective and selective use of the 
natural abilities and aptitudes of the youth of the country, 
(6) Development of vocational guidance in respect of boys from 
secondary schools outside the committee’s area. It is recom- 
mended that regional committees should be established on the 
lines of the Headmasters’ Employment Committee, together 
with a central committee which would assist in co-ordinating 
the work of advising and placing secondary school boys, 
(7) Demobilisation. The committee hope that young men who, 
prior to leaving school to join H.M. Forces, proved themselves 
to have more than average ability and personal qualities will 
be enabled to complete the training they have not been able to 
undertake or complete, but that, in doing justice to the claims 
of such ex-service men, the claims of the coming generation 
will not be overlooked. One of the most important of these 
proposals that still has to be officially adopted, if one may draw 
an inference from Mr. Epr’s recent explanation in the Commons 
of cl. 76 of the Education Bill, is that premiums for articles 
should be abolished. Clause 76 enables the Minister to empower 
local authorities to grant scholarships, exhibitions, bursaries 
and other allowances in respect of pupils over compulsory school 
age. Mr. EpE said that the clause was not intended to cover the 
payment of fees by pupils in the offices of say, solicitors, architects 
or accountants. The kind of case it was intended to cover was, 
for example, that of an intending solicitor studying either as an 
internal or external student at a university, when the local 
education authority would be able to pay the cost of his taking 
his LL.B. or other similar examination. The clause did not 
apply to professional pupils any more than it applied to 
apprentices in skilled callings of a manual kind. Most lawyers, 
like both Mr. CLEMENT Davies, K.C., and Mr. SItverRMAN, 
who criticised the clause in the Commons, will find the Govern- 
ment explanation unsatisfactory, and quite inconsistent with 
the democratic principle of “la carri re ouverte aux talents.” 
It is conceded that the master is worthy of his hire for the tuition 
of an apprentice, but it is contrary to the interests of the com- 
munity that a parent’s lack of means should prevent a clever 
youth frem being trained for the service for which he is best 
fitted, 


Recent Decisions. 

In White v. Richmond Court, Ltd., on 18th May (The Times, 
19th May), the Court of Appeal (Scott, MACKINNON and 
LuxMoORE, L.JJ.) held that where by a lease dated 25th March, 
1941, for one year and thereafter from year to year, the rent of 
a flat was fixed at £200 a year, and on the day of the granting of 
the lease the landlord’s solicitors wrote to the tenant enclosing 
a deed by which in consideration of the tenant taking the flat 
in an undecorated condition the rent would be reduced by £50 
a year for the duration of the tenancy, and the flat had not been 
let before, the standard rent was the rent at which the flat was 
first ‘‘ let,’? and that was £200 a year, and not £150. 


In The Cheldale, on 19th May (The Times, 20th May), the 
President of the Probate, Divorce and Admiralty Division held 
that the loss incurred by cargo owners through a general average 
contribution was q loss directly caused by a collision between 
ships, and that therefore where shipowners were found to be 
liable for 25 per cent. of the damages caused by a collision, they 
were liable to pay not only 25 per cent. of the damages caused by 
the physical injury to the cargo, but also the general average 
contribution. 

1. In re Fitzhardinge’s Lease, on 25th May (The Times, 26th 
May) UtTuwartt, J., held that where premises were let together 
with subsidiary premises in 1908 for forty-three and a half years, 
and the main premises were seriously damaged by enemy action 
and rendered unfit for human habitation, it was equitable and 
fair that the tenant should be allowed to exercise his right of 
disclaimer as regards the main premises only, and that the 
lease should be treated as if there were two separate leases, the 
rent being apportioned as to £95 for the main premises and £45 
for the subsidiary premises, no right of way being implied between 
the two properties. (See s. 15 (3), (4) and (5) of the Landlord 
and Tenant (War Damage) Act, 1939, as amended by the schedule 
to the Act of 1941.) 

In Safford v. Safford, on 26th May (The Times, 27th May), 
the Court of Appeal (T..e MASTER OF THE ROLLS, MACKINNON 
and Luxmoork, L.JJ.) held that where a respondent to a divorce 
suit on the ground of incurable insanity had been absent on trial 
for two periods of fifteen and forty-four days respectively within 
the five years immediately preceding th> presentation of the 
petition, there had been unbroken detention and_ therefore 
continuous care and treatment within s. 176 of the Supreme 
Court of Judicature (Consolidation) Act, 1925, as amended by 
the Matrimonial Causes Act, 1937, as absences on trial were not 
treated by the . egislature in s. 55 of the Lunacy Act as inter- 
ruptions of cire and treatment, and detention was, so to speak, 
a matter of status, during the existence of which certain methods 


mittee consider it desirable in the interests of industry that the | of care and treatment were prescribed. 
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City of London Solicitors Company. 


Presentation of Livery at Mansion House. 

Wirtu full civic ceremonial the City of London Solicitors Company 
was made one of the livery companies of the City of London on 
Wednesday, 24th May. The occasion was the more notable 
because only one livery company, namely, the Honourable 
Company of Master Mariners in 1932, has been created since 
the reign of Queen Anne. There was one innovation which was 
unknown at the creation of the old livery companies, for the 
ceremony took place in the brilliance of arc lamps and to the 
subdued noise of cinematograph machines, and the scarlet robes 
of the aldermen and sheriffs appeared the more resplendent. 
In addition to the Lord Mayor (Sir F. E. Newson-Smith) and 
the court of aldermen, there were present the Master of the Rolls 
(Lord Greene), the Attorney-General (Sir Donald Somervell), 
and the Recorder (Sir Gerald Dodson). The Town Clerk 
(Mr. A. T. Roach) read the formal report concerning the submis- 
sion of the draft rules, bye-laws, acts and ordinances relating 
to the constitution of the company as a livery company and the 
recommendation of the court of aldermen that formal approval 
be given. 

The Master of the Company (Mr. L. C. Bullock), accompanied 
by the Senior and Junior Wardens (Mr. Deputy H. A. Easton and 
Mr. W. A. Bright) wearing black gowns trimmed with fur, then 
advanced and shook hands with the Lord Mayor and received from 
himthe parchment certifying right of livery by letters patent under 
the Lord Mayor’s seal. Mr. Bullock, in expressing the thanks 
of the company, said that all members of the profession, and not 
those of the company alone, would appreciate the fact that by 
raising the company to the status and dignity of a livery company 
they were adding to the status and dignity of the profession 
generally. They were deeply appreciative of the splendid 
traditions which surrounded the livery companies of the City of 
London and would use their utmost endeavours to live up to 
them. 

Later the company entertained the Lord Mayor and members of 
the court of Aldermen at lunch in the Egyptian Hall at the Mansion 
House. In proposing the health of the Lord Mayor, Mr. Bullock said, 
humorously, that he had thought of undertaking the catering on 
that occasion himself, and in order to conform to precedent and 
tradition he had looked up the records of a similar feast given by 
a livery company over 400 years ago at which fifty people were 
present and the bill of fare included thirty-six chickens, one swan, 
four geese, nine rabbits, two rumps of beef, four breasts of veal, 
and half a hundred eggs, not to speak of three and a half gallons 
of Gascoyne wine. But then he recalled the 500 catering rules 
and orders of the present time and thought it discreet to hand 
over catering arrangements to someone else, who had undertaken 
them in much more modest fashion, so that there was no sign 
of a roast swan or even of a goose masquerading asaswan. He 
then spoke of the great dignity of the position of Lord Mayor since 
the first Mayor of London, Fitz Aylwin, in the twelfth century, 
but he added that no lord mayor and court of aldermen would 
ever occupy a place of greater respect and affection in the minds 
and hearts of City of London solicitors than their present guests, 
who had conferred upon the company its new honour and dignity. 


Lord Greene, Master of the Rolls, in proposing the toast of 
the new company, said that—perhaps unfortunately from the 
point of view of human happiness, and yet inevitably—in the 
times in which we were living the task of solicitors was becoming 
more and more important in the life of the nation, and in the 
growing complications of business there was ever greater need 
of wise advisers in the law. 

Mr. Bullock, in response, said that it did not always happen 
that the members of the Court of the City of London Solicitors 
Company agreed with Lord Greene when he occupied his seat 
on the bench, for one of them was bound to be on the wrong side, 
but there was one point upon which they were all agreed, and 
that was that they should try to persuade Lord Greene to be 
present on occasions of this description, and they especially 
welcomed him on this the greatest occasion in the history of the 
company. 

The company had been in existence as a company limited by 
guarantee since 1909, and had endeavoured to carry on somewhat 
on the lines of a livery company, with master, wardens, stewards 
and court of assistants, and had held their annual dinners quite 
frequently at the Mansion House. They had always desired 
that one day they might be admitted into the magic circle and 
become one of the livery companies of the city. The record 
of the great livery companies of London was one of which this 
country might well be proud. From medieval times when 
many of these companies were founded, they had one and all laid 
themselves out to help their less fortunate brethren, and many 
of them had founded, financed and assisted great schools and 
charitable institutions. They had passed through times of 
trial and stress, including the Great Fire of 1666, when all their 
halls and most of their records, pictures and plate were destroyed, 
and to-day we saw around us another calamitous destruction 
caused by the present war. These ancient livery companies 
were now too well established to be permanently affected even by 





this. They would continue to support their various charities 
and to dispense their hospitality. The firm intention of this 
newest company was to follow in the footsteps of its seniors, 
and a number of its members, apart from the members of the 
court, had already expressed their appreciation to the Lord 
Mayor and corporation and had applied to become liverymen. 

The new livery company brings the number of such institutions 
in the City of London up to seventy-nine. 








Corporal Punishment in Schools. 


(CONTRIBUTED. ) 
THE county court case of Seldon v. Airey (ante, p. 169) raises an 
interesting question of law, on which there seems to be no direct 
authority. It is well settled that the right of a parent or school- 
master to administer corporal punishment is subject to the 
limitation that such punishment must not be ‘‘ excessive ”’ or 
*unreasonable.’’ But do those words really only mean ‘“ more 
than the judge or justices would have given for the offence 
alleged to have been committed by the child ?”’ That seems 
to have been the view taken by the learned county court judge 
when he said that ‘‘ a more suitable punishment would have been 
to learn a piece of prose or verse . . The rule about ‘ tuck ’ 
seemed absurd... The thrashing was too severe and 
excessive, and should not have been administered for a breach 
of the rule in question.” 

Or do the words “ excessive and unreasonable ’? mean, as I 
submit they do, ‘‘ something which no reasonable parent or 
schoolmaster, hona fide exercising his authority in the interests 
of the child (and, in the case of the schoolmaster, of the good 
order and discipline of the school) would consider it proper to 
administer to that child for any offence’? One must, I think, 
include ‘‘to that child,’ for obviously a punishment which 
would be perfectly reasonable for a boy of thirteen might be 
grossly excessive for a child of three ; and there may be special 
circumstances of health known to the parent or schoolmaster 
which would render any corporal punishment excessive in the 
case of a particular child. 

If this view is correct, the passages which I have cited from 
the report of the case would seem to be irrelevant, and to afford 
the headmaster ground for appeal, for the reason that the county 
court judge considered extraneous matters. It is surely not the 
function of the court to act as a court of appeal for schoolboys 
from their headmaster. It is for the latter, not for the court, 
to determine what the rules of the school shall be and what 
breaches of them shall be deemed deserving of corporal 
punishment. It is, one would have thought, quite immaterial 
whether the judge thinks the rule absurd, or the punishment 
more severe than he would have inflicted, unless it amounts to 
a tort by exceeding the bounds of reason. One would submit 
that, even if a boy were punished, in good faith, for an offence 
that he had not, in fact, committed, that would not justify an 
action or summons for assault. 

On the view of the law that I have endeavoured to express 
the alleged offence is really irrelevant, unless the discrepancy 
between the hypothetical crime and its punishment were so 
glaring as to suggest that the punishment was not given bona 
fide, but for some ulterior motive, in which+case it would not 
come within the ambit of the parental right at all. 

I am right, the court should decide, and decide only, 
whether the punishment inflicted was such as could, in any 
circumstances, be justifiable. If so, it is for the parent or 
schoolmaster, not the court, to decide whether the justification 
has in fact arisen. In this connection it is perhaps. worth 
remembering that, while a thrashing must not amount to 
‘* excessive ’? punishment, it is intended to amount to punish- 
ment, and may lawfully amount to even severe punishment. 
In these days, it is probably not resorted to, unless it is meant 
to be fairly severe. 

One cannot help hoping that Seldon v. Airey may yet come up 
to the Court of Appeal, but the question might arise whether the 
point was taken below, to which, however, the answer might jbe 
that the error in law—if error it be—appears on the face of the 
judgment, and that the defendant was not bound to anticipate it, 
and could not afterwards correct it. 


” 








A note in The Times of a meeting of the Society of Antiquaries at 
Burlington House recently, said that Mr. John Summerson described the 
surveys of the Inner and Middle Temple and Gray’s Inn as they stood at the 
beginning of 1940 now being made by the National Buildings Record, of 
which Mr. Summerson is deputy director. The surveys, he said, consisted 
of photographs and measured drawings. Very little relevant information 
was missing, though some of the drawings had had to be reconstructed 
partly from old photographs and partly from measurements made of the 
ruins before they were cleared. Interior photographs of some of the burnt 
chambers and staircases were still being sought by the Record. Describing 
the damage done by the raids, Mr. Summerson said that the most serious 
artistic losses at the Temple were the monuments and effigies in the church. 
Another serious loss was Sir Christopher Wren’s cloister, the only building 
in the Temple certainly designed by him. At Gray’s Inn the chief loss was 
the sixteenth century roof of the Hall, of which, however, good drawings 
and photographs existed. 
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A Conveyancer’s Diary. 


Tenancy in Common of Land.—I. 


ONE of the most beneficial reforms introduced by the property 
legislation of 1925 was the abolition of tenancy in common of 
land. By the transitional provisions contained in para. 1 of 
Pt. IV of the First Schedule to the Law of Property Act the 
jegal estate in all land which was held on the last day of 1925 
at law or in equity in undivided shares vested in possession 
became vested next day in some person or persons (if more than 
one as joint tenants) upon trust for sale. There were no 
exceptions to this rule, so that most tenancies in common of 
land ceased to exist at that time. The beneficial tenancy in 
common took effect against the proceeds of sale arising under 
the statutory trust for sale. It is to be noted that these 
provisions applied to equitable as well as to legal tenancies in 
common in possession, but that it was ‘‘ the land,” i.e., the legal 
estate, which vested in the statutory trustees even where the 
tenancy in common was equitable. There was an interesting 
and now largely academic question as to the fate of tenancies in 
common not then in possession. Such interests almost necessarily 
arose by reason of a settlement under which an interest prior to 
that of the tenants in common was in possession at the end of 
1925, but the settlement will often have been one coming to an 
end at the moment when the tenancy in common fell into 
possession. It was thought at one time that these cases would 
come under para, 2 of Pt. IV of Sched. I, which purports to deal 
with cases ‘‘ where undivided shares in land, created before the 
commencement of this Act, fall into possession after such 
commencement and the land is not settled land when ”’ they do 
so. It is now settled, however, that cases of this class are not 
dealt with under the transitional provisions at all, but that the 
legislation only affects them at the date when the undivided 
shares fall into possession, the applicable provision being Settled 
Land Act, s. 36 (see Re Cugny [1931] 1 Ch. 305 and Re Thomas 
[1939] Ch. 513). I have never known or heard of a case where 
para. 2 of L.P.A., Sched. I, Pt. IV, did apply, and it may for 
practical purposes be disregarded. Paragraph 3 excepts from 
Pt. IV the cases dealt with by Pt. V.. There remains para. 4, 
which was inserted by the Amendment Act of 1926 and purports 
to substitute certain arrangements under the Settled Land Act 
for the statutory trusts in cases where the entirety of the land 
was so limited at the end of 1925 as to get into one and the same 
hand upon cesser of the tenancy in common. In three reported 
cases there was a question whether this paragraph applied, and 
in none of them was it held to do so. I remember once being 
much interested at finding a case which very nearly fitted para. 4 
and a learned friend had the same experience. But I have never 
known or heard of a case where it actually did apply. There 
must have been some reason for the insertion of this paragraph, 
but it is difficult to see what it was. I surmise, for what it is 
worth, that the learned draftsman of the Law of Property Act 
had in mind some rather peculiar case which he had seen in 
actual practice. Such a hypothesis would account for the very 
narrow limits which the paragraph prescribes for itself; they 
have, in practice, worked out so narrowly that the paragraph 
very seldom, if ever, operates. (Another instance of a provision 
which suggests that the learned draftsman had a specific case in 
mind is A.E.A., s. 51 (2), which deals with the devolution of the 
realty of intestate lunatics who die without having recovered 
after 1925.) In practice, para. 4 can now be ignored with 
reasonable safety. 

Part IV is supplemented by Pt. V, which deals with two 
matters, viz., party structures and open spaces. Where a party 
wall or structure was held on the last day of 1925 in undivided 
shares, it was ‘ severed vertically as between the respective 
owners ”’ the next day. This provision gives no trouble at all. 
The second paragraph of Pt. V is, however, most unsatisfactory 
and ought to be repealed retrospectively. It provides that 
where “* an open space of land ”’ was held on the last day of 1925 
in ** undivided shares in right whereof each owner has rights 
of access and user over the open space ”’ the legal estate in the 
open space is to vest in the Public Trustee on the statutory 
trusts, which are to be exercised only with the leave of the court. 
The notes in the twelfth edition of ‘‘ Wolstenholme ” suggest 
that this provision was intended to preserve amenities by impeding 
the sale of such open spaces as London squares. Reference is 
made to a local Act, the London Squares Preservation Act, 1931 
(21 & 22 Geo. 5, c. xciii), and to the report of the Royal Com- 
mission on London Squares, 1928, Cmd. 3196. It is not altogether 
apparent how either the Act or report can illuminate one’s steps 
in construing another Act several years earlier in date. Moreover, 
an analysis of the report, which I once made, showed that out of 
641 enclosures considered by the Commissioners, some thirty-one 
only could possibly have been held in undivided shares, and it 
was doubtful, owing to the non-technical language of the report, 
whether even these thirty-one were so held. As Tomlin, J., 
said in Re Bradford City Premises {1928] Ch. 138, at p. 140, 
‘“ | never heard of a London square being held by the owners of 
the surrounding houses in undivided shares. I should have 
thought that was just one of the cases where the paragraph 
would not apply.”’ 


| 
| 





Whatever the intention, the paragraph was held, in Re Bradford 
City Premises, to apply to a small backyard, worth £30, behind 
three houses in Bradford, held in undivided shares by the owners 
of the three houses. There were two lavatories on the further 
side of the yard and the owners of the houses had right to cross 
the yard on the way thereto. Tomlin, J., held that the yard 
was vested in the Public Trustee and that the leave of the court 
was necessary before the statutory trust for sale could be exercised, 
In so deciding, he expressly held that ‘‘ an open space of land ” 
means “any unbuilt upon space.’’ As tenants in common of 
land under the law existing at the end of 1925 had possession of 
the land held in common, they all necessarily had “ rights of 
access and user’”’ over any open space held by them in common, 
Thus, if para. 2 of Pt. V is to be taken seriously, it will be 
applicable to a great deal of land. Unlike paras. 2 and 4 of 
Pt. IV, which can be disregarded with reasonable safety because 
they are too narrow to apply to more than an infinitesimal 
number of cases, para. 2 of Pt. V is a potential danger. It is, 
in fact, ignored in practice, and Re Bradford City Premises is the 
only reported case in which it has been applied. But it is a very 
wide provision, and one day it will suit someone to argue that 
it does apply. which will be awkward if the title has been thought 
for twenty years or so to depend on some provision of Pt. IV. 
The truth is that para. 2 of Pt. V must have been passed by 
mistake and ought never to have been in the Act. Fortunately, 
it has been treated so far as a dead letter, and it should be 
expunged with effect back to 1926, before anyone revives it. 

The other transitional provision is Pt. VI, which converted 
such few tenancies by entireties as still existed on the last day of 
1925 into joint tenancies. It is of no practical importance. 

To sum up, para. 2 of Pt. V is dangerous, but the only other 
transitional provision relating to tenancy in common of land 
that matters at all is para. 1 of Pt. IV. That paragraph applies 
to all legal and equitable tenancies in common of land which 
were in possession on the last day of 1925, and in any such case 
the legal estate vested in one or more statutory trustees for sale 
as joint tenants if more than one. This paragraph is very 
important indeed, and is still far too often misunderstood. 
I propose therefore to discuss it in some detail later in this series. 

So much for the transitional provisions, which made a clean 
sweep of undivided shares existing on the last day of 1925. 
There are also certain sections in the main body of the Law of 
Property Act and Settled Land Act which regulate the position 
of undivided shares not in possession on the last day of 1925. 
The Law of Property Act, s. 1 (6), says that ‘‘ a legal estate is 
not capable of subsisting or of being created in an undivided 
share in land” ; nothing is said about equitable undivided shares, 
which can thus continue to subsist if they had been created 
before 1926 and were not caught by the transitional provisions, 
as, for example, if they were in remainder at the end of 125. 
By virtue of L.P.A., s. 34 (1), however, it has not been possible 
since 1925 to create any undivided share in land at all except 
‘“as provided by the Settled Land Act, 1925, or as hereinafter 
mentioned.”’ The provisions there referred to are the rest of 
L.P.A., s. 34, and S.L.A., s. 36. I shall also discuss these 
provisions in detail in due course, but their broad effect is that 
where attempts are made after 1925 to grant or devise land in 
undivided shares, or where tenants in common acquire an interest 
in possession under a settlement, disposition operates to give the 
legal estate to some person or persons on the statutory trust for 
sale as joint tenants if they are more than one. These provisions 
are also insufficiently understood. They mean that a tenancy 
in common of land cannot now be created at all. The effect of 
trying to do so is to create a tenancy in common of the proceeds 
of sale of the land, which will be held on the statutory trusts. 
The statutory strait-jacket will cover every attempt to create 
undivided shares in land. The statutory trusts, imposed from 
outside, are inconvenient in practice, and it is altogether more 
satisfactory to make one’s own express trust for sale. ‘That 
course, indeed, is the only correct modern practice, and should 
always be adopted. But I have seen, within the last month, 
a will dated long after 1925 and evidently not home-made, 
which purported to devise a house in undivided shares, and this 
experience does not, unfortunately, stand alone. 





Books Received. 


A Survey of London Local Government (with particular 
reference to Finarce). By E. J. D. Luoyp, F.I.M.T.A., 
A.S.A.A., A.C.LS., Assistant Comptroller, London County 
Council, and J. H. Humpuries, F.1.M.T.A., A.S.A.A., Borough 
Treasurer, Greenwich. 1944. pp. 80. London: The Institute 
of Municipal Treasurers and Accountants. 10s. net. 

Elements of Conveyancing (with Precedents). Seventh Edition. 
By Joun F. R. Burnett, of Gray’s Inn, Barrister-at-Law. 
1944. Royal 8vo. pp. xxviii and (with Index) 384, London: 
Sweet & Maxwell, Ltd. 27s. 6d. net. 

Pollock on the Law of Partnership, Fourteenth Edition. By 
J. W. Ceci TURNER, M.C., M.A., LL.B., of the Middle Temple, 
Barrister-at-Law. 1944. Demy 8vo. pp. xviii and (with 
Index) 228. London: Stevens & Sons, Ltd. 15s. net. 
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Landlord and Tenant Notebook. 


Collateral Oral Promises. 


ONE of the most difficult types of problem on which a practitioner 
may be asked to advise is that which arises when a tenancy 
agreement in writing has omitted to mention some point agreed 
upon in verbal negotiations. The alleged verbal statement may, 
of course, constitute a warranty ; if this is the case, De Lassalle 
v. Guildford [1901] 2 K.B. 215 (C.A.) is the latest and probably 
the last word on the subject, and the landlord who makes a 
verbal statement about the condition of the premises on the 
strength of which statement the tenant executes a lease which 
is silent on the particular matter will be liable for breach of 
warranty. But whether the landlord who orally promises to 
do things to the demised premises and whose promise is not 
repeated in the document can be held to that promise is a more 
delicate question; and I propose to examine this question in 
the light of criticism so soon levelled at Mann v. Nunn (1874), 
43 L.J.C.P. 241, in Angell v. Duke (1875), 32 L.T. 320. 

Mann v. Nunn was an action for damages tried by Keating, J., 
and a jury. The plaintiff had negotiated with the defendant 
for a tenancy of an unfinished house and shop belonging to the 
latter, who had promised that the water would be laid on, proper 
drains made, a water-closet added, and the building altogether 
finished so as to be fit for habitation. The plaintiff had then 
signed an agreement for three years in which he undertook 
responsibility for most repairs ; windows, fixtures, all internal 
and external wood, iron and stone work. He took possession, 
and soon afterwards found that the drains were out of order, 
which affected the custom of the shop and the health of his 
family ; and that the roof leaked. Water was not laid on till 
three weeks after his entry, and the closet was never constructed. 
His declaration described part of the promise as a promise to 
do work required to be carried out under building legislation, 
and the question left to the jury appears to have been whether 
the defendant undertook to complete the house in the way and 
to the extent which the law required as to sanitary matters, 
and not to have covered the promise to make it wind- and water- 
tight. They answered the question in the affirmative, awarding 
£25 damages. Thereupon the defendant moved to set aside 
the verdict, the motion being heard by a court consisting of 
Coleridge, C.J., and Brett and Denman, JJ., who apparently 
considered the matter of the leaking roof covered by the verdict. 
It was argued that the verbal promise concerned an interest 
in land and was therefore unenforceable by virtue of the Statute 
of Frauds. Coleridge, C.J., almost ridiculed this suggestion, 
and the other members of the court agreed. It was also argued 
that the promise was contradicted by the written agreement. 
The judgments on this point were that the promise was ‘‘ quite ”’ 
collateral to the written demise, and there was no variation ; 
that of Brett, J., is, I think, the most convincing, for the learned 
judge drew a distinction between undertakings which related 
to things to be done from time to time and things to be done 
once and for all. 

Angell v. Duke began with the hearing of a demurrer, reported 
32 L.T. 25 and L.R. 10 Q.B. 174. The plaintiff alleged that 
he had been induced to enter into a written tenancy agreement 
of furnished premises by a verbal promise made by the defendant 
his landlord that he would do certain repairs and supply 
additional furniture, which promise had not been kept. The 
demurrer, based substantially on the Statute of Frauds, failed, 
Cockburn, C.J., holding that the promise was antecedent to the 
transfer of the interest in land, and collateral; Lush, J., that it 
did not relate to the sale of or an interest in or concerning land, 
and was not part of the terms ; Mellor, Lush and Archibald, JJ., 
concurred, the first-named expressing some doubt. But when the 
action was heard a few months later (32 L.T. 320), Blackburn, J., 
rejected the evidence of the verbal agreement on the; round 
that the written instrument was conclusive as to all that referred 
to the taking of the house and furniture. The plaintiff then 
moved for a new trial; Cockburn, C.J., now agreed with the 
view held by Blackburn, J., that to allow the plaintiff to recover 
would be to allow a parol agreement to conflict with a subsequent 
written agreement, and Mellor, J., agreed that there was one 
contract. Field, J., concurred ; and so, as might be expected, 
did Blackburn, J., who declared outright that Mann v. Nunn 
had been wrongly decided. 

The result is unfortunate, and I think that this must be 
attributed to failure adequately to distinguish two points, 
especially in Mann v. Nunn. A verbal agreement may be 
unenforceable for two reasons: because the law requires agree- 
ments of its particular class to be in writing before they may 
be proved, and because their terms conflict with those of an 
agreement between the same parties which has been reduced to 
writing. It is true that in both cases both points are touched 
upon, but the distinction is somewhat blurred except in the 
judgments of Blackburn, J., who took little or no interest in the 
question whether the Statute of Frauds affected the verbal 
agreement. (Nor, for that matter, did either plaintiff allege 
part performance, as they might have.) 

If the question whether the two agreements conflict be the 
vital one, can the two decisions be reconciled ? Blackburn, J., 





of course, would have said it was impossible. And while I think 
much weight should be attached to the reasoning of Brett, J., 
in Mann v. Nunn, which I specially mentioned, at least part of 
the promise in Angell v. Duke—that part relating to repairs— 
seems indistinguishable from at least part of the promise in Mann 
v. Nunn, namely, that part relating to making the premises 
wind- and water-tight. If it were merely a question of putting 
in proper drains and adding or completing other parts of the 
building, one might conceivably found an argument on the 
principle that ‘‘ parcels’’ in a conveyance can be the subject of 
oral testimony establishing identity, but as things are, I think 
that the line taken by Blackburn, J., must be taken to be sound. 

Angell v. Duke was spoken of with approval by a higher tribunal 
soon afterwards, namely, in Carter v. Salmon (1880), 43 L.T. 490 
(C.A.), when a farm tenant unsuccessfully sought an injunction 
to restrain distress on the ground of an antecedent verbal 
agreement that rent should not be payable until certain repairs 
had been effected by the landlord. In De Lassalle v. Guildford, 
supra, the judgment of Blackburn, J., was cited by A. L. Smith, 
M.R., when illustrating the difference between a lease which does, 
and one which does not, express the whole of the terms. 

In judgments in all these cases one finds the expression 
“ collateral ’’ used in two different senses : as denoting a promise 
not related to the conveyance of an interest in land, and therefore 
not required by what is now L.P.A., 1925, s. 40 (1), to be in 
writing ; and as denoting not in conflict or at variance with some 
other term. This, I think, largely accounts for the conflict 
between Mann v. Nunn and Angell v. Duke. 








Our County Court Letter. 


Corporal Punishment in Schools. 

In Smith v. Jones, at Walsall County Court, the claim was for 
£73 as general damages (and £21 3s. 8d. special damage) for 
assault. The plaintiff was a boy aged nine years, and the 
defendant was the head master of the school attended by the 
plaintiff. On Wednesday, 8th September, 1943, the plaintiff 
had played truant. On the Thursday and Friday of the same 
week he was home with a bilious attack. On the following 
Monday the plaintiff returned to school and was given six strokes 
with the tawse, or strap, by the defendant. On 15th September 
plaintiff’s doctor found three severe bruises on his body, which 
were consistent with the use of excessive force. The plaintiff 
had previously had a mastoid operation and his nervous system 
was damaged by the beating. The defendant’s case was that the 
plaintiff admitted having previously played truant in May, 
June, July and August, 1943. The punishment was reasonable, 
and an allegation of a blow on the ear (the original cause of the 
action being commenced) had been withdrawn in court. Six 
months after the incident the defendant’s doctor had examined 
the plaintiff and had found no sign of psychological disturbance. 
The bruises shown in the photographs were consistent with the 
punishment having been reasonable. His Honour Judge Caporn 
observed that the plaintiff had admittedly lied to his mother 
about a blow on the ear. Expense had thus been incurred in 
an action which otherwise might not have been brought. There 
was no evidence of the use of an improper instrument or of 
excessive force. Judgment was given for the defendant, with 
costs. Compare a previous note under the above title at p. 169, 
ante. [See also article at p. 191 of this issue.—Eb.] 


Ownership of Horse. 


In Neath v. Wathes, Cattell and Gurden, Ltd., at Birmingham 
County Court, the claim was for the return of a horse or £45 its 
value. The case for the plaintiff was that he bought the horse 
on the 23rd June, 1940, and he worked it until March, 1941. 
After being put out to graze, this horse disappeared from the 
field. In April, 1940, the plaintiff saw the horse at an auction 
sale, to which it had been sent by the defendants. The plaintiff 
approached the auctioneer, who withdrew the horse from the 
sale. At the trial, the plaintiff produced a receipt from the 
dealer from whom he had bought the horse. His Honour Judge 
Dale gave judgment for the return of the horse or £45, its value. 
A new trial was afterwards ordered, as it transpired that the 
stamp on the receipt was one of an issue not yet on sale at the 
date of the transaction in 1940. The plaintiff’s explanation was 
that the receipt, although not actually given until 1943, was 
correctly ante-dated to 1940. The case for the defendants was 
that they bought the horse in 1939, and had kept it until the sale 
in 1943. His Honour Judge Finnemore observed that the 
plaintiff must have known it was improper to make out a receipt 
as though it came into existence at the time of the transaction. 
It was a false document, made for the purpose of deceiving the 
court. All the evidence was against the plaintiff, as there was an 
unbroken history of the horse having been in the defendants’ 
possession since 1939. Judgment was given for the defendants, 
with costs. 


S.R. & O., 1944, No. 611/L.26, made by the Reference Committee for 
England in pursuance of para. 2 of the Fifth Schedule to the War Damage 
Act, 1943, came into operation on the Ist June last. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

May 29.—On the memorable 29th May, 1660, when Charles II 
returned to London as King after so many years of exile, it 
was two eminent lawyers who came to the Banqueting Hall 
at Whitehall in the name of the House of Commons and did 
obeisance to him as he sat on the throne. They were 
Sir Harbottle Grimston, the Speaker, and Mathew Hale, the 
member for Gloucestershire. They were graciously received. 
Their promotion was not long delayed. In the following month 
Grimston entertained the King at his house in Lincoln’s Inn 
Fields, and in November he was appointed Master of the Rolls. 
Hale became first Chief Baron of the Exchequer and then Chief 
Justice of the Common Pleas. 

May 30.—On the 30th May, 1690, the celebrated highwayman 
known as Old Mobb was hanged at Tyburn, dying boldly without 
making any speech or confession. He had been caught in 
Tothill Street, Westminster, and when he appeared at the Old 
Bailey there were thirty-six indictments against him. In his day he 
was an almost legendary figure, and his victims were supposed 
to number the highest in the land. It was said that he stopped 
Lord Jeffreys going to his country seat and declared he was 
mee to be revenged on him for putting him in bodily fear at the 

ertford Assizes, adding: ‘“‘ According to law, my lord, I might 
charge a constable with you and bind you over to the quarter 
sessions for threatening to take away my life.’”” He robbed 
King Charles’s mistress, the Duchess of Portsmouth, and was 
not put down either by her threats or by her superior, lofty air. 
He held up Sir Bartholomew Shower and made him draw a bill 
for £150 on an Exeter goldsmith, tying him up in a field till he 
cashed it. John Gadbury, the astrologer, was set down as 
another of his victims, and Cornelius a Tilburgh, a notorious 
quack doctor, to whom he said: ‘I only take their money 
away from them, but you frequently take away their lives ; 
and, what makes it the worse, you do it safely under a pretence 
of restoring them to health.”’ 

May 31.—On the 3lst May, 1678, Sir William Scroggs, a judge 
of the Common Pleas, became Chief Justice of the King’s Bench. 
He had boldness, wit, good looks and a fine command of language, 
but in pursuing his own advancement he was totally unscrupulous 
and in his life he was notoriously irregular. He owed his pro- 
motion to the Government’s desperate need of a vigorous and 
uncompromising champion to combat the subversive activities 
of the equally unscrupulous Earl of Shaftesbury and his party. 
When the perjuries of Titus Oates and Bedloe fabricated the 
supposed ‘‘ Popish Plot,” and the Government took the line 
of outbidding Shaftesbury in zeal for Protestantism, the Chief 
Justice, presiding at the trials of the accused Roman Catholics, 
behaved more like a prosecuting counsel. But after he learnt 
that the King’s judgment and inclination lay in the other direction, 
he changed to the opposite extreme with startling suddenness. 
He filled his place for less than three years. Then, his intense 
unpopularity having rendered him useless to the Government, 
he was abruptly dismissed. 

June 1.—The partial success won by Admiral Knowles off 
Havana over a Spanish squadron in 1748 raised a storm of 
controversy. There were mutual recriminations among the 
captains of the ships engaged, and on the accusation of four of 
them, headed by Captain Innes of the Warwick, he was tried 
by court martial. Though acquitted of cowardice, he was held 
in fault on some technical points of seamanship and _ tactics, 
which had prevented full exploitation of the advantage. The 
four captains were then tried, and Innes was suspended for 
three months. He afterwards described Captain Clarke, of the 
Canterbury, the chief witness against him, as a ‘‘ perjured rascal,”’ 
and the inevitable sequel wasa duel. They metearly one morning 
in Hyde Park. Innes was mortally wounded, but when a 
soldier, who seized his opponent, asked what he should do with 
him, he said: ‘‘ Set him at liberty, for what he has done was 
my own seeking.” Clarke was convicted of murder at the Old 
Bailey, but, in consideration of his distinguished naval services, 
he was granted a free pardon, which he pleaded on the Ist June, 
1750, when he was brought up for sentence. He was accordingly 
discharged. The extraordinary concourse of spectators at the 
trial caused a frightful catastrophe. The effect on the ever 
insanitary atmosphere of the place brought about an outbreak 
of gaol fever which carried oft two judges, the Lord Mayor, an 
alderman and several counsel and jurymen. 

June 2.—On the 2nd June, 1763, ‘‘ three men stood on the 
pillory opposite Westminster Hall door for perjury in a cause 
relating to the right of an estate in Leicestershire. One of them 
was upwards of seventy years old and another more than sixty. 
Their tears and grey hairs drew compassion from the people and, 
instead of being pelted, money was collected for them.” 

June 3.—Mr. John Webster, a Justice of the Peace for the 
County of Middlesex, was an Irishman, and when he heard that 
a fellow justice, Mr. De Veil, had granted a warrant against one 
of his countrymen, he superseded it and sent for him to meet 
him at a coffee house in Leicester Fields. High words arose 
and, De Veil retreating to draw his sword, Webster stabbed him 





Luckily the wound, though five inches deep, 
was not fatal. On June 3rd, 1731, Webster was tried for assault 
before Lord Chief Justice Raymond and found guilty. As the 
affair was subsequently compounded he was let off in the end 
with a fine of one shilling, but his name was omitted from the 
Commission of the Peace. 

June 4.—On 4th June, 1663, Pepys wrote: ‘‘ Home by water, 
where by and by comes Dean Homewood, and I showed him my 
double horizontal dial . So, without eating or drinking, he 
went away to Mr. Turner’ s, where Sir J. Minnes do treat my Lord 
Chancellor and a great deal of guests to-day with a great dinner, 
which I thank God I do not pay for; and besides I doubt it is 
too late for any man to expect any great service from my Lord 
Chancellor, for which I am sorry, and pray God a worse do not 
come in his room.” 


in the belly. 


WHITAKER WRIGHT. 

The news that No. 18, Park Lane, the luxuriously magnificent 
house that Whitaker Wright built for himself had changed hands, 
can have meant little to a generation separated from his scandalous 
financial adventures by so many more recent sensations. At his 
zenith he promoted and manipulated companies with balance 
sheets so convincing and directorates so impressive that the 
public was spellbound, and when the crash came shareholders and 
creditors found that their losses piled up to £5,000,000. The 
question of prosecution was raised, but the Law Officers of the 
Crown, Sir Robert Finlay and Sir Edward Carson, assured the 
House of Commons that he had committed no legal offence. 
After that the victims laid the case before Mr. Horace Avory, 
who formed a contrary view, and application was made to 
Buckley, J., for an order to prosecute. The financier fled to the 
United States, but, when extradition proceedings were launched, 
elected to return and stand his trial. This took place in the 
King’s Bench Division before Bingham, J., who conducted the 
proceedings with marked severity, and when the jury announced 
a conviction, passed sentence of seven years’ penal servitude. 
The prisoner showed no emotion and walked firmly out of court 
with the tipstaff. He never went to prison, for he poisoned 
himself and died in the precincts of the Law Courts. That was 
forty years ago, and it is still matter of controversy how he 
concealed the poison on him. 








Points in Practice. 





Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
without o-. on the understanding that neither the Proprietors nor the Editor, 
oer any member of of the staff, are responsible for the correctness of the replies given or for any 


steps taken consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Companies and the Rent Acts. 

(. A company is not entitled to the protection of the Rent 
Acts. Does this entitle an owner to recover from a company a 
figure in excess of the standard rent ? 

A. The question is answered in the negative. 
S.U. Carburetter Co., Ltd. [1942] 2 K.B. 288. 


See Carter v. 


Joint Tenants at Law and in Equity—SaLE AFTER DEATH 

OF SuRVIVOR—Ev1 DENCE OF THE EQUITABLE JOINT TENANCY. 

Q. Freehold property was bought in 1930 by A and B (husband 
and wife) by whom the purchase-moneys, the conveyance states, 
were paid ‘* out of moneys belonging to them on a joint account.” 
The property was conveyed ‘‘ unto the purchasers in fee simple 
as joint tenants upon the statutory trusts with full and 
unrestricted power of mortgaging the same or any part thereof 
for any purposes as if the purchasers were absolute owners 
thereof.”’ A, the husband, died testate in 1937, leaving his 
wife B him surviving, and now she has recently died, also testate. 
There was no mention in the conveyance as to beneficial interests. 
It is contemplated shortly disposing of the property and the 
question arises as to the capacity in. which the three executors 
and trustees of B, the widow, will sell and convey. Should they 
sell as trustees for sale under the will of the widow, thus treating 
A and B as full beneficial owners, as they were, in fact, both 
legally and beneficially entitled, or as personal representatives of 
the survivor of both original joint holders of the property, A and 
B, upon the statutory trusts ? 

A. As A and B were in fact joint tenants at law and in equity 
it was open to B (after the death of A) to deal with her legal 
estate as if not held upon trust for sale (L.P.A., 1925, s. 36 (2), 
as amended by L.P. (Amend.) A., 1926, Sched.). This power of 
dealing can be exercised by her personal representatives, but 
would involve proof of the joint tenancy in equity. We imagine 
that the personal representatives of a person entitled at law and 
in equity could assent to the trust for sale of the will and make 
title under that trust for sale. Here again proof of the equitable 
joint tenancy would be required. With these considerations in 
mind, we think it would probably be more simple for the personal! 
representatives of B to make title under the statutory trusts as 
9 the personal representatives of the last surviving trustee 
(T.A., 1925, s. 18). 
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Notes of Cases. 
CHANCERY DIVISION. 
In re Wood, Skinner & Co., Ltd. 
Cohen, J. 9th May, 1944. 

Company—Memorandum—Construction—Preference shares having priority 

both as regards dividends and capital—Arrears of dividend—Winding-up 

— Whether arrears of dividend payable out of assets. 

Adjourned summons. 

W., Ltd., was incorporated in 1897. Its memorandum, after providing 
for the division of the company’s capital into preference and ordinary shares, 
continued : “* such preference shares shall confer the right to a fixed cumula- 
tive preferential dividend at the rate of £6 per cent. per annum on the 
capital paid up thereon, and shall rank both as regards dividend and capital 
in priority to the ordinary shares, with power to increase the capital. And 
any new capital may be issued with any preferential, deferred or special 
rights and privileges which may be assigned thereto, by or in accordance 
with the regulation of the company for the time being. But, except as pro- 
vided in the thi teenth Article of the Articles of Association, no new capital 
shall rank in priority to or equally with the aforesaid or any other previously 
issued preference shares, save that 2,000 new preference shares of £10each, 
conferring a fixed cumulative dividend of £6 per cent. per annum on the 
capital paid up thereon may, by special resolution, be issued on the footing 
of ranking equally with the said original 2,000 preference shares.” The 
company went into voluntary liquidation in 1939. At that date the issued 
capital consisted of 2,000 preference shares of £10 each and 120,000 ordinary 
shares of £1 each. The dividends on the preference shares were in arrear 
to the extent of £14,600. There were no profits available for dividends, 
there being a debit to profit and loss account of over £100,000. The amount, 
available for distribution was somewhat over £39,000. The liquidator, 
by this summons, raised the question whether the preference shareholders 
were entitled to be paid their arrears of dividend out of the amount available. 

CouEn, J., said that it had been submitted for the preference shareholders 
that the case was covered by the decision in In Re Walter Symons, Ltd. 
[1934] Ch. 308. He did not, however, think he could put the same con- 
struction on the words in this case. It was reasonably clear on the authorities 
that these preference shareholders, had there been any surplus after repaying 
capital on both preference and ordinary shares, would have been entitled 
to participate puri passu with the ordinary shareholders in the distribution 
of surplus assets. He did not think in using the word “rank” it was 
confined to a winding-up. He thought it was intended to cover winding-up 
80 far as capital was concerned, but not so far as dividends were concerned. 
In the context of this case the word “ dividends ” was not interchangeable 
with “arrears of dividend.”” That was the key word. The preference 
shareholders were not entitled to priority in respect of the arrears of 
dividend. 

CounsEL: vectl W. Turner; L. M. Jopling; R. J. T. Gibson. 

Soticrrors: Hair & Co., for Steel, Maitland & Byers, Sunderland ; 
Gregory, Rowel:ffe & Co., for Cooper & Jackson, Newcastle. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Green v. Palmer. 
Uthwatt, J. 16th May, 1944. 


Landlord and tenant—Tenancy of furnished house—Provision for renewal 

— Whether right of perpetual renewal granted. 

Witness action. 

By a tenancy agreement of the Ist July, 1940, made between the plaintiff, 
as landlord, and the defendant, as tenant, the plaintiff agreed to let to the 
defendant a furnished dwelling-house at a weekly rent of three guineas for 
a term of six months, expiring on the 7th January, 1941. The plaintiff 
covenanted to pay all rates, taxes and outgoings. The tenancy contained 
the following provision: ‘‘ The tenant is hereby granted the option of 
continuing the tenancy for a further period of six months on the same 
terms and conditions including this clause, provided the tenant gives to the 
landlord in writing four weeks’ notice of his intention to exercise his option.”’ 
The defendant exercised the option to renew on three occasions. The land- 
lord then gave the defendant notice to quit on the 7th July, 1943. The 
defendant refused to give up possession, claiming that, as he had given a 
further notice to renew, the tenancy was still subsisting, or alternatively, 
that, under the Law of Property Act, 1922, Sched. XV, para. 5, the tenancy 
took effect as a term for 2,000 years. In this action the plaintiff claimed 
possession of the dwelling-house. 

Uruwatt, J., said that the point under consideration was a short one 
depending on the actual words used read in the light of surrounding cireum- 
stances. The first fact was that this was a letting of a house including the 
furniture. It was a letting under which the landlord agreed to bear the 
burden of rates and taxes. These were minor matters. The real question 
was how the option to renew should be read. Statements were to be found 
in the authorities suggesting that the court rather leant against construing 
a covenant as containing a perpetual right of renewal. The rule was 
rightly stated by Lord Selborne in Swinburne v. Milburn, 9 A.C. 844, at 
p. 850, where he said: ‘‘I am not inclined to adopt the language which 
is to be found in some authorities to the effect that there is a sort of legal 
presumption against a right of perpetual renewal in cases of this kind ; but 
those authorities certainly do impose upon anyone claiming such a right 
the burden of strict proof; and are strongly against inferring it from any 
equivocal expressions which may fairly be capable of being otherwise 
interpreted.” The first thing one observed in this clause was that there 
was granted to the tenant a single option exercisable only once upon the 
hamed event. Then came the critical words, ‘‘on the same terms and 
conditions including this clause.” As he read it, that meant that there 
was included in the new tenancy a right in the tenant to go on for one 








further six months. The whole matter was finished. Upon that footing 
all the landlord was bound to do was to permit the tenant to occupy for 
a period not exceeding eighteen months in the whole. He would accordingly 
make an order for possession. 

CounsEL: F.C. Watmough ; J. F. Bowyer. 

Soricrrors : Newton G. Driver & Co., for Bone & Payne, Liandudno ; 
Bell, Brodrick & Gray, for Henderson & Hallmark, Llandudno. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Port of London Authority v. Essex Rivers Catchment Board. 
Humphreys, Oliver and Stable, JJ. 18th April, 1944. 

Rating and Valuation—Drainage board—Obligation to value annually— 
Obligation to notify owners and occupiers—Land Drainage Act, 1930 
(20 & 21 Geo. 5, c. 44), s. 29 (2). 

Case stated for the opinion of the King’s Bench Division, the appellants 
having given notice of appeal to quarter sessions against drainage rates 
on the grounds that (1) notwithstanding that certain docks, workshops and 
premises owned and occupied by them were not assessed under Sched. A 
of the Income Tax Act, 1918, the respondents failed to comply with s, 29 (2) 
of the Land Drainage Act, 1930, in that they did not determine the annual 
value of those docks, workshops and premises for the purposes of the 
rates ; (2) if they did comply with s. 29 (2), they failed to comply with 
s. 29 (3) of the Act in that they did not serve notice of the decision on the 
appellants ; and (3) the rates were bad in law. These questions were set 
out in the case stated. 

Section 24 (4) of the Act provides that every rate made by a drainage 
board shall be assessed on the annual value of hereditaments. Section 26 
provides for the making of every drainage rate in respect of a period of 
either twelve months or six months, as the drainage board might determine. 
Section 29 defines annual value as the gross annual value as determined 
for the purposes of income tax under Sched. A of the Income Tax Act, 1918. 
Section 29 (2) provides that where any land is not assessed under Sched. A, 
the annual value is to be determined by the drainage board. Where 
the drainage board determines a value they must serve notice on the owner 
and occupier of the hereditament of which the value is determined. Under 
s. 29 (3) the owner and/or the occupier may within twenty-eight days 
after the service of the notice appeal to a court of summary jurisdiction, 
whose decision shall be final. On any ground of appeal which is not available 
under s. 29, s. 30 provides for an appeal to quarter sessions. At no material 
time had any part of the premises in question been assessed under Sched. A 
of the Income Tax Act, 1918. The premises were valued by the respondents 
in 1937, and again in 1939, when the rateable value of a ticket-office, which 
was part of the premises, was deducted from the annual value of the 
premises. 

Humpureys, J., said that it was tolerably clear that the scheme of 
the Act was intended to be one for the annual valuation of such heredita- 
ments as were not already the subject of a valuation under Sched. A of the 
Income Tax Act, 1918. The argument for the respondents involved the 
proposition that every person whose property was prima facie liable to 
a drainage rate either had his property assessed under Sched. A or he did 
not. If he came under Sched. A, the assessment was a quinquennial 
assessment. Once made it lasted for five years, but there was an annual 
right of appeal by the person assessed. But the position of those who did 
not come under Sched. A was said to be that only one determination must 
be made by the drainage board of the value of the whole of the heredita- 
ments under their jurisdiction; and they were npt required, although 
given power, to make any further valuation at any future time. The 
result would be that they could, by declining to accede to a request to 
exercise their jurisdiction and determine the value for a particular year, 
deprive the person who had to pay the rate of his right to appeal to a 
court of law. That seemed to be an impossible position, and therefore 
the language of s. 29 (2) could only be made consistent by reading it not 
only as giving jurisdiction to the drainage board to make an annual value, 
but also as requiring them to make an annual value. It followed from 
s. 29 (3) that they were equally bound to give notice to the various owners 
and occupiers who would be called on to pay drainage rates, and each of 
whom had the right of appeal given to them by that subsection. His 
lordship did not think it necessary for skilled valuers to be appointed every 
year, but they had to make a determination every year in order that the 
rights of appeal might, if desired, be exercised. The rate made was therefore 
bad, and the questions asked would be answered in the affirmative. 

OLIVER and Stasue, JJ., agreed. 

CounsEL: F. Wishart; Harold B. Williams. 

Soricrrors: Hubert Le Mesurier; Kennedy, Ponsonby & Co., for W. Hilliard 
and Ward, Chelmsford. 

{Reported by MAURICE SHARE Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL. 
R v. Goodwin. 
Viscount Caldecote, L.C.J., and Humphreys and Atkinson, JJ. 
3rd April, 1944. 

Criminal law—Person convicted of a crime—Found in any place—About to 
commit—Not same as intending to commit—Prevention of Crimes Act, 
1871 (34 & 35 Vict. c. 112, s. 7). 

Appeal from a conviction and sentence at London Sessions of an offence 
under s. 7 of the Prevention of Crimes Act, 1871. The indictment alleged 
that the appellant had been convicted of a crime in 1940 and that on 
2nd December, 1943, within seven years immediately after the expiration 
of that sentence he was found in certain public and private places, to wit, 
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Portsea Hall and Clifton Court, in the County of London, in such circum- 


stances as to satisfy the court before which he was brought that he was | 


about to commit an offence punishable on indictment, to wit, larceny. 
Humpnreys, J., delivered the judgment of the court, and said that the 

court was not inclined to agree that the word ‘“‘ found ” was intended to be 

equivalent to “ arrested.” The provision said that the person charged 


must be found doing certain things described as of such a nature as to | 


satisfy the court that he was about to commit an offence. The learned 
judge referred to Moran v. Jones (1911), 104 L.T. 921, per Bray, J., who 
said, at p. 922: “I think there may be many cases in which a person is 


found upon the premises within the meaning of the section (s. 4 of the | 
Vagrancy Act, 1824), although he is not apprehended until after he has | 


quitted the premises.”” There was no reason why the word “ found ”’ in 
the statute the court was construing should not be given the same meaning, 
and that decision had the full approval of the court. His lordship then 
examined the evidence and said that it was quite an unusual section, 
in that it required that the jury should know that the man they were trying 
was a criminal, and a man likely, from what was know of him, to commit 
the very crime with which he was charged. That was precisely the sort of 
thing which in most cases the greatest care was taken to prevent the jury 
knowing anything about. Therefore, the presiding judge and everybody 
concerned should take meticulous care to see that the man was not convicted 
except on clear and unshakeable evidence that he was guilty of the charge 
in the indictment. The short answer which might have been made on 
his behalf was, if when he was found he was about to commit the offence, 
why did he not commit it ? Nobody stopped him, but he did not commit 
it. It may be that he had the intention to commit, but that was not 
enough. He must be about to commit. The evidence was insufficient. 
There was not sufficient direction on this intricate matter, and the conviction 
must be quashed. His lordship added that if the facts of a case were such 
that a man could equally be charged with two offences, one of which involved 
proof to a jury of bad character and the other of which did not, it was always 
desirable that the latter charge should be selected as the charge to be made. 
CounseL: H. Fenton; R. H. Blundell. 
Souicirors : Marris & Shepherd ; Solicitor to Metropolitan Police. 


(Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








The Law Society. 
NOTICE. 
The Annual General Meeting of the Members of The Law Society will be 
held in the Hall of the Society on Friday, the 7th July, 1944, at 2 p.m. 
The following are the names of the Members of the Council retiring by 
rotaticn :— 
Mr. CROCKER 
Mr. Curtis Sir 
Mr. WILLIAM Davies Mr. Mow. 
Mr. Driver Mr. Peppiarr 
Mr. LirTLEwoop Mr. YEAMAN. 
So far as is known, they will be nominated for re-election. 


Mr. Mappox 
Puitre MARTINEAU 


There are two other vacancies, caused by the death of Mr. Stephen Roxby | 


Dodds, and by the resignation of Mr. Henry Chicheley Haldane. 
By Order, 
T. G. Luwnp, 
Secretary. 
Law Society’s Hall, 
Chancery Lane, London, W.C.2. 
3lst May, 1944. 








Rules and Orders. 


S.R. & O., 1944, No. 567 1.25. 
INFERIOR COURT, ENGLAND—ProcepurRE 
Mayor’s anpD City or Lonpon Court 

THE Mayor’s anp City oF Lonpon Court Russ (Soiicrrors’ REMUNERA- 
TION), 1944, DaTED AprRiL 3, 1944, MADE IN PURSUANCE OF THE 
Mayor’s Court or Lonpon Procepure Act, 1857 (20 & 21 Vict. 
CAP. CLVII), THE SUPREME CourT OF JUDICATURE (CONSOLIDATION) 
Act, 1925 (15 & 16 Gro. 5. c. 49), AND THE Mayor’s AND CiTy OF 

Lonpon Court Act, 1920 (10 & 11 GEo. 5. cap. cxxxtv). 
1. The following rule shall be inserted after Rule 158 of the Mayor’s 
Court of London (Fees and Costs), 1890, as amended by the Mayor’s Court 

(London) Amendment Rules (Costs), 1920. 


‘15c. The total which immediately before the Ist day of May, 1944, | 


might have been allowed in respect of any such business as is described 

in paragraph (1) of Rule 158 of these rules and done on and after that 

date shall be increased by twelve and a half per cent.” 

2. These rules may be cited as the Mayor’s and City of London Court 
Rules (Solicitors’ Remuneration), 1944, and shall come into operation on 
the Ist day of May, 1944. 

Signed by me this 3rd day of April, 1944. 

Gerald Dodson, 
Recorder of London. 


Approved by the Authority for the time being empowered to make rules 
for the Supreme Court. 

Simon. 

Caldecot’, C.J. 

Greene, M.R. 


We concur. 


Parliamentary News. 
ROYAL ASSENT. 
The following Bills received the Royal Assent on 24th May :— 
Connah’s Quay Gas, 
Consolidated Fund (No. 3). 
Edinburgh Merchant Company. 
Endowments (Amendment) Order Confirmation. 
Pensions (Increase). 
Police and Firemen (War Service). 
HOUSE OF COMMONS. 
Ministry of Health Provisional Order (Warrington) Bill [H.C.]. 
Ministry of Health Provisional Order (North Lindsey Water Board) Bill 
[H.C]. 
North West Midlands Joint Electricity Authority Provisional Order Bil] 
Zead Second Time. [24th May. 
Gillingham Corporation Bill [H.L.] 


Read First Time. [24th May. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 

No. 570/8.30. Courts (Emergency Powers) Scotland, Procedure, 
Act of Sederunt May 11, regulating Proceedings under the 
Courts (Emergency Powers) (Scotland) Acts, 1939 and 1944. 

No. 571. Customs. Import Duties (Exemptions) (No. 3) Order, May 18. 

E.P. 581-2 (as one publication). Defence. Orders in Council, May 18 
amending the Defence (General) Regulations, 1939 : 

581. Amending Regulation 56n. 
582. Amending Regulation 57c. 

Defence. Order in Council, May 18, amending Defence (General) 
Regulations, 1939. The Defence (Evacuated Areas) Regula- 
tions, 1940 and the (War Zone Courts) (Northern Ireland) 
Regulations, 1941. 

National Fire Service. Order in Council, May 18, amending 
the Defence (National Fire Service) Regulations, 1941. 

Pension. Personal Injuries (Civilian) Regulations, May 16. 


E.P. 583. 


E.P. 584. 


No. 578. 








Notes and News. 


Honours and Appointments. 

It is officially announced that the King has been pleased to appoint 
Mr. RecinaLp CLARK to be a Judge of the Madras High Court on the 
retirement of the Hon. Krishnaswami Ayyangar. Mr. Clark was called 
by Lincoln’s Inn in 1920. 

His Honour Judge Rowlands will retire from the County Court Bench 
on the 2nd June. The Lord Chancellor has decided to appoint Mr. JoxHn 
ALuN Pvuau to succeed Judge Rowlands as Judge of Circuit 32 (Norwich, 
etc.), the appointment to take effect on the 3rd June. Mr. Pugh was called 
by the Inner Temple in 1918. 


Notes. 
Mr. C. L. Fawell Has been elected a Bencher of Lincoln’s Inn in place 


| of the late Mr. Bryan Farrer. 


Mr. Richard Durant Trotter has been re-elected Chairman, and Mr. H. A. 
Trotter Deputy Chairman, of the Alliance Assurance Company, Limited. 


The usual monthly meeting of the directors of The Law Association was 
held on the 22nd May, Mr. C. D. Medley in the chair. The other directors 
present were Mr. E. Evelyn Barron, Mr. Guy H. Cholmeley, Mr. Arthur 
E. Clarke, Mr. C. A. Dawson, Mr. Ernest Goddard, Mr. G. D. Hugh Jones, 
Mr. John Venning and Mr. William Winterbotham, and the secretary, 
Mr. Andrew H. Morton. The final arrangements were made for the holding 


| of the annual general court on the 8th June, 1944, Lord Blanesburgh, the 


President, having notified his willingness to be present and preside. The 
sum of £986 5s. was voted in relief of deserving applicants ; the payment 


| of the final accounts for the financial year was confirmed; the annual 


report was considered and approved; and other general business was 


transacted. 


COUNTY COURT CALENDAR. 

The following are the sittings at Bloomsbury County Court in June. 
The list arrived too late for inclusion in our County Court Calendar for 
that month, which was published in our last issue: 6, 7, 8, 9, 12, 13, 14, 
15, 16, 19, 20, 21, 22, 23, 26, 27, 28, 29, 30. 


Wills and Bequests. 
Miss Mercy Ashworth, barrister-at-law, left £11,568, with net personalty 
£11,490. 
Mr. Ivor Vincent Downing, solicitor, of Llanishen, Glam, left £37,621, 
with net personalty £29,643. 
Mr. Edwin John Fairer, LL.B., solicitor, of Penrith, left £22,033, with 
net personalty £15,267. 











